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EXEMPTION OF INSURANCE PROCEEDS FROM DEBTS 
, OF INSURED 
Overpayment of Benefits by Reason of Misstatement of Age 
n An insurance company issued a health, accident and life indus- 
e trial insurance policy and, after it had paid the insured a sizable 
€ sum in disability benefits, it discovered that the insured had mis- 
d ’ stated his age and that the company had, consequently, paid dis- 
d ability benefits at an excessive rate. The company then contacted 
d the insured and caused him to deliver the policy to it in order 
that the misstatement of his age might be corrected thereon and 
” credit given to the company for the overpayment. A stipulation 
that the overpayment constituted a lien against the proceeds and 
face value of the policy was inserted in the policy and accepted 
n by the insured. Later, when the insured again became disabled 
d a by a fractured leg, the insurance company took the position that 
. Please Route to: Seas no benefits would be due until after the insured’s indebtedness had 
: aes been fully liquidated. 
‘ Waiver of Exemption Allowed by Statute 
The insured claimed that his indebtedness to the insurance 
company as a consequence of the prior overpayments of disability 
d benefits could not be offset against the weekly benefits due be- 
h cause of the provisions of a Louisiana Act, which exempted the 
e proceeds, avails and dividends of all life, health and accident 
of insurance from all liability for any debt. However, when the 
r. e company became cognizant of the fact that the insured’s age 
had been misstated and that he had been overpaid as a conse- 
quence, the insured was obviously faced with the possibility of 
I- et either repaying the company or being subjected to a lawsuit. 
re gee Instead he agreed to liquidate his indebtedness out of the avails 
ry ‘ of the insurance. Hence, it was manifest that he had voluntarily 
ts : waived the exemption accorded him by the Act. 
yn : 
yn ee Exception to Provisions of Statute 
4 e Also, the Act excepted from its provisions any advance payments 


made on or against such insurance. By inserting in the policy 
the stipulation that the overpayments were to be liquidated out 
of the avails of the insurance, the parties indicated the payments 
made through error were to be considered as advances on account 
of the insurance company’s ultimate liability on the policy. In 
addition, the Louisiana Court of Appeals entertained considerable 
doubt that the language of the exception should be interpreted so 
as to exclude either voluntary payments made by the company or 
payments made as the result of error. While it is true that such 
payments are not “advances” in the sense that they are made in 
anticipation of a future liability, yet they are payments which are 
made on account of the policy and, as such, should be regarded 
as advances within the contemplation of the exception contained 
in the Act. The court believed the language broad enough to 
include a payment made through error, or otherwise, on account 
of the policy. 


See Smith v. Unity Industrial Life Ins. Co., { 503,298. 
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% NEGLIGENCE % 
(Other than Automobile) 


Paint in Glass Milk Bottle—Where an infant allegedly suf- 
fered lead poisoning as the result of drinking a formula 
prepared by her mother from bottled milk left at her home 
by defendant dairy’s milkman which was later proved to 
contain paint, a verdict of $30,000 was clearly against the 
weight of the evidence since expert witnesses who analyzed 


the paint testified that it did not contain lead (Welter, etc. v. 
Bowman Dairy Co., Ill. App. Ct., J 403,993). 


Intoxicated Passenger’s Fall from Elevated Platform.—In an 
action for wrongful death where an intoxicated passenger 
on defendant’s elevated train left the car at the station for 
a short interval and then returned, grasped a post on the 
moving train, and, losing his balance, plunged to his death 
on the street below, the lower court properly dismissed the 
complaint (Elliott, Public Admr., etc. v. New York Rapid 
Transit Corp., N. Y. Supreme Ct., App. Div., J 404,002). 


Boy Injured in Skating Rink.—There was actionable negligence 
where the operator of a skating rink left a partially installed, 
unguarded ventilator fan in a dimly lighted corner, acces- 
sible to skaters, with the knowledge that on the following 
evening a party for young people was to be held at the rink, 
and a young boy who was injured the night of the party 
when his hand struck the blades was allowed to recover 
damages (Noble v. Park Enterprises, Inc., Mass. Supreme 
Jud. Ct., J 403,995). 


Cattle Damage During Freight Shipment.—Since there was 
conflicting evidence as to whether injury to cattle, shipped 
by plaintiff on defendant’s railroad, was due to their being 
cut and bruised on the trip or to illness caused by dipping 
and heat, it was error not to submit to the jury the question 
of heat or dipping, which would have relieved the railroad 
from liability (Louisville & Nashville R. R. Co. v. Gibson, 
d.b.a. Gibson Livestock Co., Ky. Ct. of App., J 404,008). 


Minor Injured Playing Football.—In an action to recover for 
injuries sustained by a minor while playing football, which 
were caused by alleged negligent coaching, the court af- 
firmed a resettled judgment against defendant city, but as 
to two other defendants, the court allowed plaintiff a new 
trial, setting aside the resettled judgment (Grossman etc. 
et al. v. The City of New York et al., N. Y. Supreme Ct., 
App. Div., { 404,005). 


Notice to City—Where plaintiff pedestrian, who was injured 
when he stepped into a hole in a city sidewalk, filed suit 
within ninety days after the accident, even though the plead- 
ings disclosed the required information, the filing of the suit 
was not a literal compliance with a statute which required 
giving notice within ninety days to the mayor or other city 
officials of intent to sue the city (Ballinger v. City of Harlan, 
Ky., Ky. Ct. of App., 404,007). 


Street Car Passenger Injured.—In an action against the street 
car company for injuries sustained by a passenger, where the 
defense was a signed release, a directed verdict for defendant 
was error, since there was a question of fact in respect to 
the release for the jury to resolve (Jensen et al. v. Brook- 
lyn & Queens Transit Corp., N. Y. Supreme Ct., App. Div., 
{| 404,004). 


Wet Paint on Store Floor.—Plaintiffs recovered for injuries 
sustained by the wife when she fell on some wet paint 
dropped on the floor of the vestibule of defendant’s store 
(Frolich et al. v. A. I. Namm & Son, N. Y. Supreme Ct., 


App. Div., § 404,003). 


Pecans Damaged in Storage Warehouse.—W here plaintiff bailor 
testified that pecans were delivered in sealed containers to 
defendant bailees and that they were returned to him in a 
moldy condition, the lower court properly refused to direct 
a verdict in defendants’ favor, since the burden of proving 
that ordinary care was used while the nuts were in storage 
was on the bailee, and a jury verdict against the warehouse- 
man was upheld (Albergotti et al., d.b.a. Calhoun Pecan Co. v. 
Dixie Produce Co. et al., S. C. Supreme Ct., J 403,994). 


Pool of Water on Store Floor.—A department store was an- 
swerable for injuries to plaintiff who slipped and fell on 
a pool of water on the floor near the entrance (Bleakley 
v. F. W. Woolworth Co., N. Y. Supreme Ct., App. Div,, 
{| 404,001). 


Fall on Rubber Mat.—A complaint alleging that a rubber mat, 
which caused plaintiff to fall as he was entering a building, 
was placed in such a position as to create a nuisance, was 
properly dismissed (Maurus v. 40 Exchange Place Corp., 
N. Y. Supreme Ct., App. Div., § 404,000). 


Sandwich Spread Containing Glass.—Where plaintiff ate a sand- 
wich spread containing glass, manufactured and distributed 
by defendant, suffered severe pains, and then ate more, with 
the same result, before realizing that the food contained a 
foreign substance, it was error to instruct the jury that 
plaintiff was contributorily negligent if she ate the spread 
knowing it was the cause of her illness, since the constitution 
provides that the defense of contributory negligence is a 
question of fact for the jury (Miller, etc., v. Griffin Grocery 


0., Okla. Supreme Ct., § 403,999). 


Fall into Unlighted Open Ditch.—The fact that plaintiff pedes- 
trian saw men working in the street was not evidence that 
she had notice that defendant company had excavated a 
ditch in the alley at right angles to the adjacent street and 
the court allowed plaintiff to recover for injuries sustained 
from falling into the open ditch, concluding that she was not 
contributorily negligent as a matter of law (Gant v. The Gas 
Service Co., Kan. Supreme Ct., J 403,998). 


Decomposed Mouse in Bottle.—A bottling company was held 
answerable for ill health suffered by plaintiff who drank a 
portion of a bottle of Coca Cola containing the decomposed 
body of a mouse, since the bottling company offered no 
evidence of how the mouse got into the bottle, the court 
being of the opinion that, when sold by the retailer to plain- 
tiff, the bottle was in the same condition as when delivered 
to the retailer, the mouse included (Holyfield v. Joplin Coca 
Cola Bottling Co., Kansas City Ct. of App., Mo., J 403,996). 


Fall Down Elevator Shaft.—Where plaintiff sought to recover 
for injuries sustained when he fell down a freight elevator 
shaft in a building owned by his employer, to which he had 
returned after working hours to recover his pocketbook, the 
court reversed a judgment for plaintiff on the ground of no 
breach of duty on defendant’s part, since a stairway for 
employees’ use was available and since use of the elevator 
was forbidden by law and by defendant (Grassmann v. 
Fromm, N. Y. Supreme Ct., App. Div., | 404,006). 


Charitable Hospital.—A charitable hospital was not answerable 
for the alleged negligence of its nurse when an irrational 
paying patient suffering from a fractured leg fell from her 
bed when left alone for a short interval, since the nurse 
was acting in her professional capacity and entirely upon 
her own responsibility (Lee v. Glens Falls Hospital, N. Y. 
Supreme Ct., App. Div., 403,997). 


* LIFE x 


Accidental Death—Double indemnity was awarded for the 
death of the insured who was found with the back of his 
head bashed in on the pavement below the window of the 
hospital room in which he was recovering from an operation 
which removed one of his eyes (Smith v. Durham Life Ins. 
Co., S. C. Supreme Ct., § 503,291). 

Presumption of Death.—A by-law of a mutual benefit society 
preventing a recovery upon the presumption of death after 
seven years is void because it contravenes public policy and 
is unreasonable and unjust (Dill et al., Admrs. v. Sovereign 
Camp of the Woodmen of the World, S. C. Supreme Ct., 
7 503,292). 

Assignment of Policies—Assuming that the insured’s notes 
were worthless when the defendant purchased them and 
the securing policies and that, therefore, the contract was a 
wagering one, defendant was still entitled to reimbursement 
for the premiums expended in keeping the policies in torce 
and the cash surrender value of the policies which it paid on 
the insured’s indebtedness (Shaw et al. v. M. Livingston & Co. 
et al., Ky. Ct. of App., 7 503,305). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


2 





No. 227 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


enemies sere mamnincimeins AS a AR REST ES ARN a 


Disability—Work as Medical Treatment.—The fact that in- 
sured, suffering from a fatal disease, was permitted by his 
doctor to return to his office to do light tasks in order to 
impress him with the idea that he could get well did not alter 
the court’s conclusion that he was wholly and continuously 
disabled (Maer, etc. v. Natl. Casualty Co., N. Y. Supreme Ct., 
App. Div., 503,297). 


Garnisheeing Insured-Borrower.—An advancement upon a life 
insurance policy of the accrued loan value, or less, is not 
such an obligation as will sustain a suit by the insurance 
company against the insured-borrower and, hence, a creditor 
of the insurance company may not garnishee said insured- 
borrower (Ford v. Mutual Life Ins. Co. of N. Y., Miss. 
Supreme Ct., J 503,299). 


Bankruptcy of Insured.—Concluding that the law of New York 
was applicable, the court concluded that the instalments of 
insurance proceeds to become due a beneficiary who could 
not assign, commute or encumber the payments did not 
pass to the beneficiary’s trustee in bankruptcy (Tate, Trustee 
v. Hain et al., Va. Supreme Ct. of App., J 503,301). 


Rival Claims to Proceeds.—Although the insured may have 
intended and agreed that his brother was to receive the pro- 
ceeds of his policy, he did not change his beneficiary and 
the beneficiary, who had no knowledge of the agreement, 
was entitled to the proceeds of the policy after his death 


(Olivares et vir v. Olivares, Tex. Ct. of Civ. App., ] 503,304). 


War Risk Insurance.—So far as war risk insurance is con- 
cerned, false statements must be made with knowledge of 
falsity and with intent to deceive, in order to establish legal 
or equitable fraud in procuring reinstatement after lapse 
(Rountree v. United States, U. S. Dist. Ct. W. D., La, 
§] 503,300). 


Authority of Soliciting Agent.—The soliciting agent’s assur- 
ances that the accident insurance would become effective 
upon filling out and returning the application with the pre- 
mium were binding upon the insurer which was held liable 
for the death of the insured before it had issued the policy 
(Hahn v. Natl. Casualty Co., Idaho Supreme Ct., 503,303). 


Insurance Agent’s Agreement to Pay Premium.—A policy 
lapsed for nonpayment of a premium which an insurance 
agent had agreed to pay to offset his personal debt to the 
insured, the court holding that this agreement was a private 
one between the agent and the insured and was not binding 
upon the insurer (O’Neal v. Pilot Life Ins. Co., S. C. Supreme 
Ct., 7 503,295). 


Joinder of Causes of Action.—A cause of action for failure to 
continue disability payments is not inconsistent with a cause 
of action for a subsequent fraudulent termination of the 
insurance and may be joined in one suit against the insurer 
(Kneece v. Colonial Life & Accident Ins. Co., S. C. Supreme 
Ct., 7 503,296). 


Res Judicata—The decision in the insured’s action on his 
policy that he was not entitled to disability benefits because 
his application for reinstatement of his insurance indicated 
that he was not disabled before his sixtieth birthday was 
controlling in a subsequent suit to recover such benefits as 
damages for fraud in procuring the application for reinstate- 
ment (Glenn v. Metropolitan Life Ins. Co., S. C. Supreme Ct., 
1 503,294), 


Failure to Produce Policies.—In not producing the policies, the 
insurer failed to prove the provisions on which it relied to 
avoid liability for the insured’s failure to disclose and have 
endorsed on the policies medical treatment and a verdict 
was directed in favor of the beneficiary (lW/illiams v. Metro- 
politan Life Ins. Co., S. C. Supreme Ct., J 503,293). 


Retaxation of Costs.—The amount chargeable for stenogra- 
pher’s report of testimony in perfecting appeal to the Court 
of Civil Appeals is a cost accruing in that court and, if 
retaxed, must be retaxed in that court (Southland Life Ins. 
Co. v. Statler et al., Tex. Supreme Ct., 503,302). 


% AUTOMOBILE % 


Insured Settling with Tortfeasor.—Since the insured had settled 
with the tortfeasor for a small sum without giving the 
insurer an opportunity to indemnify him for his loss and 
obtain from him an assignment of his right of action against 
the tortfeasor, the insurer’s right of subrogation was de- 
stroyed and the insured was precluded from recovery under 
the indemnity policy (Universal Credit Co., etc. v. Service 
Fire Ins. Co., Ga. Ct. of App., J 707,435). 


Joining Insurer in Tort Action—Construing the Alabama 
Motor Carriers Act of 1939, the court found that the in- 
jured party’s right against the insurer was primary, but that 
his right of action was on the judgment and did not exist 
until a judgment was rendered against the carrier; therefore, 
plaintiff had improperly joined the insurer in her action for 
personal injuries sustained when the automobile in which 
she was riding collided with defendant’s bus (Baggett et al. v. 
Jackson, Ala. Supreme Ct., J 707,440). 


Reformation of an Insurance Policy.—The administrators of an 
insured were granted reformation of an automobile liability 
policy which, through a clerical error, had misdescribed the 
vehicle insured, since the agent was acting within the scope 
of his authority when the error was committed and notice of 
the error was given the insurer as soon as the mistake was 
discovered (Temple et al. v. Virginia Auto Mutual Ins. Co., 
Va. Supreme Ct. of App., J 707,446). 


Employer-Employee Relationship.——An employee failed to re- 
cover from his employer for personal injuries sustained 
through the negligence of the employee’s uncle in the opera- 
tion of the employee’s automobile, although the employer 
had acquiesced in the engaging of the uncle to aid and 
accompany the employee on an out-of-town business trip, 
since there was no master and servant relationship between 
the employer and the uncle (Powell v. Commercial Standard 
Ins. Co. et al., Ky. Ct. of App., § 707,431). 


Intersection Collision.—Plaintiff recovered for damage caused 
to his automobile and on behalf of his minor son for per- 
sonal injuries sustained when plaintiff’s car driven by his 
son proceeded at a moderate speed on a right-of-way street 
and entered the intersection first where the automobile was 
struck on its side by defendant’s car after more than half 
way across the intersection (Pender v. Bonfanti, La. Ct. of 
App., {| 707,437). 


Contributory Negligence.—The driver of an automobile, who 
was returning home after a three hour drinking party, failed 
to recover for injuries sustained in an intersection collision 
with defendant’s insured, since she had entered the inter- 
section without a proper lookout; however, a guest passen- 
ger recovered for injuries received because she could not 
have reasonably anticipated the negligent action of her host 
(Baker v. Travelers Ins. Co., La. Ct. of App., J 707,442). 


Identity of Driver—The trial court was warranted in finding 
that the defendant was the operator of the automobile which 
collided with a car in which the four plaintiffs were travel- 
ling, since there is a presumption that the operator in giving 
his name and address was acting honestly, and, further, sum- 
mons was served upon defendant at the address given and 
he appeared and joined issue upon the merits in response 
to the summons so directed (Ryan v. DiPaolo, Mass. Su- 
preme Jud. Ct., {| 707,434). 


Host’s Liability—A guest recovered for personal injuries sus- 
tained while she was riding in defendant host’s automobile 
when the host, without any warning, made a quick turn across 
the highway and the car following crashed into the left rear 
wheel (Hanlon v. Lindberg, Ill. App. Ct., | 707,447). 


Gross Negligence.—A guest recovered for injuries sustained 
through the gross negligence of his host who, while driving 
fifty miles per hour, went to sleep at the wheel and, when the 
guest hollered at him, he accelerated the speed and jammed 
on the brakes causing the car to leave the road and collide 
with a tree (Lipscomb v. O’Brien, Va. Supreme Ct. of App., 
{ 707,444). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Discovered Peril.—A pedestrian, who was injured when he was 
struck by defendant’s truck as he crossed a street in the 
middle of the block, was not entitled to a favorable finding 
upon the issue of discovered peril as a matter of law and the 
judgment for defendants was affirmed (Tumlinson v. San 
Antonio Brewing Assoc. et al., Tex. Ct. of Civ. App., 707,436). 


Proximate Cause.—Plaintiff recovered for personal injuries sus- 
tained when he was knocked down by defendant owner’s 
“loose” Oldsmobile with hydromatic drive, which had been 
pulled into a service station and left with the motor running 
and the indicator set at Hi, but failed to recover against the 
service station, since the proximate cause of the accident 
was the negligence of the owner (Storey v. Parker et al., 


La. Ct. of App., 707,441). 


Speed of Motorist.—After a majority of the court affirmed a 
judgment for defendant, a dissenting opinion stated that 
defendant was negligent as to speed because he admitted 
he was exceeding the speed limit and the skid marks and 
the force with which the deceased pedestrian was struck 
established beyond a doubt that he was travelling at an 
excessive speed (Brew, Exrx. v. Behrenhoff, N. Y. Supreme 
Ct., App. Div., J 707,443). 


Diagonally Crossing Highway.—A pedestrian, who was diag- 
onally running across a highway when he was struck by 
defendant’s truck, failed to recover for personal injuries 
sustained, since he was guilty of contributory negligence 
in proceeding across the highway in the face of the oncoming 
vehicle (Orndorff v. Howell, Va. Supreme Ct. of App., 
{| 707,445). 


Opposing Traffic Collision —Plaintiff recovered from a father 
and son for the wrongful death of her decedent in an 
opposing traffic collision when the car he was driving col- 
lided with defendants’ automobile, which was on the wrong 
side of the road on an icy curve, since the negligence of 
the son who was driving was imputable to the father, 
who was the owner of the car and engaged in a joint enter- 
prise with him (Dietz v. Chandler et al., Ohio Ct. of App., 
{ 707,432). 


Emerging from Driveway.—An administrator recovered for the 
wrongful death of his decedent who was killed when the 
automobile which he was driving was struck by defendants’ 
truck as it emerged onto the highway from a private driveway 
without stopping (IValters, Admr. v. Ind et al., Til. App. Ct., 
{ 707,450). 


Defective Condition of Road.—The Highway Commissioner was 
held answerable for the death of an automobile occupant 
who was killed when the automobile, driven a few feet from 
a cable fence, crashed into a staggered wooden fence which 
suddenly narrowed the width of the road (Rusch, Admr. v. 
Cox, Conn. Supreme Ct. of Err., J 707,449). 


Car Stolen from Parking Lot.—Plaintiff recovered for damage 
caused to his automobile which was stolen from defendant’s 
parking lot and which was recovered only after it had been 
driven 6,000 miles, since defendant was negligent in failing 


to keep a proper lookout even though the claim ticket issued 
plaintiff specifically stated that there was no liability in the 
case of theft (Rhodes v. Turner et al., Tex. Ct. of Civ. App., 
{| 707,438). 


Sudden Stop of Truck.—Defendants were held answerable for 
injuries sustained by a worker who was riding in a standing 
position in the body of their truck and was thrown against a 
board when the truck was brought to a violent stop (Guar- 
naccia v. Wiecenski et al., Conn. Supreme Ct. of Err., {[ 707,448), 


Permissive Use of Automobile.—Plaintiff recovered from the 
corporate owner of the automobile with which his auto- 
mobile collided on the ground of the driver’s permissive use 
of the car, although the driver had pleaded guilty to and 
had received a suspended sentence in a criminal proceeding 
for grand larceny of the automobile, since the criminal pro- 
ceeding was not res judicata in the sense that it was conclu- 
sive but that it was some evidence to be considered by the 
jury (Goes v. Gifford Sales & Service, Inc., N. Y. Supreme 
Ct., App. Div., J 707,433). 


Impairment of Earning Capacity.—On the issue of impairment 
of earning capacity by reason of permanent injury to the 
right hand and fingers, the court did not commit reversible 
error in excluding evidence of earnings more than six years 
before the accident or by including evidence of the injured 
person’s qualifications as a secretary even though he was 

(Kenmuir v. 


not so employed at the time of the accident 
City of Pittsburgh, Pa. Supreme Ct., 707,453). 


Railroad’s Liability—Since the decedent was contributorily 
negligent in making a left turn at an intersection with which 
he was familiar into the face of a train only 225 feet away, 
swinging wide, and the car wheels catching between the 
rails so that a collision with the train occurred, plaintiff 
failed to recover damages for decedent’s death (Wickline, 
etc. v. Pennsylvania R. R. Co., Pa. Supreme Ct., § 707,452). 


Superseding Cause.—The negligence of the employees of a 
brewing company in moving and losing control of a coal 
car, which rolled downhill on the railroad siding and struck 
a truck parked on a private crossing behind a silk com- 
pany, did not supersede and insulate the negligence of the 
railroad in not maintaining the derailing device in working 
order (Cusatis v. Lehigh Valley R. R. Co., Pa. Superior Ct., 
{ 707,454). 


Opportunity to Avoid Collision —Plaintiff did not recover for 
injuries sustained when the automobile in which he was 
riding skidded across the road and was struck by defendant’s 
approaching truck, the court concluding that he failed to sus- 
tain the burden of proving that defendant’s driver had suffi- 
cient opportunity, after the appearance of danger, to avoid 
the collision (Moore v. Meyer & Power Co., Pa. Supreme Ct., 
q 707,451). 


Railroad Crossing Collision.—Plaintiff failed to recover for 
the demolition of his stalled automobile which was struck 
by defendant’s train and for personal injuries sustained when 
he jumped out of the car on the approach of the train, since 
the railroad was not guilty of negligence (Bahry v. Illinois 


Central Ry. Co., La, Ct. of App., J 707,439). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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